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JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 
Sixteenth Report - Issues of Concern Raised by the Committee between 1 May 2005 and 30 April 2006 with 

Respect to Local Laws 
MR P.W. ANDREWS (Southern River) [11.17 am]:  I present for tabling report 16 of the Joint Standing 
Committee on Delegated Legislation, entitled “Issues of Concern Raised by the Committee between 1 May 2005 
and 30 April 2006 with Respect to Local Laws”.   

[See paper 1587.] 

Mr P.W. ANDREWS:  This report has been prepared as a means to provide assistance and guidance to local 
government and to those who consult with local government bodies on the drafting of local laws.  In the thirty-
sixth Parliament the joint standing committee was involved in establishing a working group of stakeholders in 
local law to facilitate this.  That working group comprises representatives of the Department of Local 
Government and Regional Development; the Western Australian Local Government Association; Local 
Government Managers Australia; the Department of Health, which is obviously involved in local health laws; 
and the staff members from the joint standing committee.  To this end, this is the committee’s third report aimed 
at informing the Parliament, local government and all other stakeholders involved in the drafting of those local 
laws.  It contains the committee’s position on certain issues that have been encountered with local laws that seem 
to be of a recurring nature.  The report contains numerous examples of local laws that were poorly drafted for a 
variety of reasons.   

The purpose of the report is to identify various local laws that have become problematic and raise issues that the 
committee wishes to highlight for the guidance of local governments.  The problems we encounter with local 
laws tend to be fairly consistent in nature.  Seven or eight different types of examples of things to avoid are 
given in the report that local governments can look to for guidance.  Many of the objections to local laws stem 
from the fact that they do not comply with legitimate local law-making procedures.  In many cases, the laws are 
not made in accordance with the Local Government Act.  The report also contains many examples of local laws 
that are not valid because they are inconsistent with the respective empowering acts, such as the Local 
Government Act. 

A second set of examples in the report relates to the style of drafting of the local laws.  The committee has a 
preference for the purpose of clarity.  The committee makes the point frequently in its communication with the 
department and local governments that there is a clear preference for local laws to be written and set out in a 
clear format.  The preference is for a format style similar to that used for acts and regulations, with the 
appropriate use of headings and citation clauses.  The report also contains examples of local laws in which there 
is a clear reversal of the onus of proof, which obviously needs to be avoided, and retrospective local laws that 
some local governments try to introduce.  Retrospective local laws are not authorised or contemplated by the 
Local Government Act.  Other examples in the report relate to local laws in which there is an unauthorised sub-
delegation of legislative power and to the use of determination devices to avoid the scrutiny of the Department of 
Local Government and Regional Development and the Parliament.  Another recurring problem is that, in order to 
draft a law, usually smaller local government authorities simply copy a law from another local government 
when, in fact, the original law has been superseded or there has been a problem with it.  There is a repetition of a 
fault in simply following the local laws of other jurisdictions.  The committee also notes that there is continuous 
use of averment clauses. 

Although these errors occur frequently and tend to be the basis of the committee report, it is more to do with the 
fact that many local governments have limited resources and, therefore, the errors tend to be drafting errors 
caused by a lack of resources and experience.  To that end, the committee is very conscious of the fact that it 
wants to make it easier for local governments.  Therefore, this report highlights to local governments those 
drafting errors that seem to occur frequently.  The committee wants to ensure that local governments have the 
opportunity to look at the report before they draft further laws.  The working group is functioning quite well and 
will be of great assistance to local governments. 

MS J.A. RADISICH (Swan Hills) [11.22 am]:  I have a few comments to make about the sixteenth report of the 
Joint Standing Committee on Delegated Legislation.  I am pleased to have been a member of that committee 
since only as recently as March this year.  Although it is an annual report, I had been a member of the committee 
for only a month of the time included in the report.  First, I acknowledge the recent election of the chairman of 
the committee, the member for Southern River, who has just delivered the committee report.  I also commend 
him for his chairmanship of our committee deliberations to date.  I also acknowledge Hon Ray Halligan who, in 
the absence of a committee chairman, filled that role in his position as deputy chairman in a very constructive 
and productive way.  It was and remains a pleasure to work with Hon Ray Halligan. 
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The important role that the Joint Standing Committee on Delegated Legislation plays in the procedures of 
Parliament is possibly undervalued or, at least, under-acknowledged.  Sometimes people think that the 
committee is for boffins to look at regulations and delegated legislation in a back room somewhere.  However, as 
a member of the committee for only a few months now, I have learned that the delegated legislation that 
members of Parliament prescribe is very important and can have a significant impact on the way in which our 
society is regulated.  We need to not only pay special attention to the role of the work of that committee in 
overseeing and supervising the delegated legislation that we authorise, but also take into account the provisions 
in the legislation passed in this house that allow ministers to create regulations which give effect to the details of 
the matters at hand and which are not necessarily appropriate to be contained in the legislation proper. 

I also acknowledge the staff of the committee.  I have been particularly impressed with the legal skills and 
prowess of the lawyers retained by the committee.  They exhibit a great deal of rigour in their approach to the 
work that the committee undertakes and are of great assistance to committee members in our deliberations on the 
regulations that come across our desk. 

I am pleased to note that neither the City of Swan nor the Shire of Mundaring, which are the local governments 
in my electorate of Swan Hills, feature in the sixteenth report of the standing committee.  I am pleased that both 
local governments in my electorate have not caused concern over their regulations in the past year, so I 
congratulate my local government authorities for that. 

As a member of the committee, I have also learned just how prominent and popularly appearing are dog laws.  I 
am not a dog owner, so I was quite unaware of the plethora of regulations that surround the keeping of a pet dog 
in one’s home in local governments across our great state.  That has been a learning curve in itself.  I look 
forward to working with the other committee members to progress other regulations in due course. 

DR G.G. JACOBS (Roe) [11.26 am]:  As a member of the Joint Standing Committee on Delegated Legislation, 
I take this opportunity to make a few comments on the report.  I commend the chairman of the committee on the 
report.  I thank the members of the committee with whom I have had the privilege to work since I came into 
Parliament.  In particular, members must appreciate how much support work goes on in the background by both 
the legal and secretarial teams.  I thank the members of the legal team for their advice and the work they have 
done.  I also thank Kerry-Jayne Braat for her great secretarial support and the material she delivers to us each 
week so that we are prepared by eight o’clock on Wednesday mornings. 

I will share a dilemma that I and many other members face concerning fees and charges.  As a previous member 
mentioned, a recurring theme on which the committee must often deliberate is the review of the tables of fees 
and charges and whether those fees and charges are appropriate and deal with the cost of recovery or whether 
they are extra charges.  We understand that costs will increase due to inflation.  What is the cost of recovery and 
what is a new charge or fee, which is, in essence, a tax?  Over the past 12 months the rest of the committee and I 
have been seeking to use some sort of guideline to ascertain what is a fair increase for a charge and what is a fair 
increase for the cost of recovery; that is, charges that cover the cost of both administering and collecting a fee.  
Further, we want to ascertain what relates to inflation rates and costs and what is a new and added charge.  The 
committee has some responsibility for consumer fees and charges.  The important issue is whether it has a 
legislative framework, whether it is the sentiment of the legislation and whether it is the right and formal thing to 
do under the legislation.  It should not be something extra that involved someone thinking of a number and 
doubling it in a pragmatic way.  We have a responsibility, as legislators and as a committee, to ascertain those 
things and to make a ruling on charges.   

Those issues will be ongoing; indeed, we grapple with them almost every week.  It has been an important 
exercise in determining value for money, the right spend and complying with the sentiment of legislation.  Given 
the different departments in Western Australia, we are faced with all sorts of costs and charges.  I have enjoyed 
my time on the committee, and I look forward to continuing on the committee.  Unfortunately, I could not attend 
last week’s meeting because of an operation I had on Monday.  I look forward to further participation in what is 
a worthwhile committee that determines the sentiment of legislation and how that legislation is delegated 
throughout the community and by other groups, particularly local governments.  It is also worthwhile in 
ascertaining and determining the validity of the charges and fees that are forever faced by the community.   
 


